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I.
GENERAL INSTRUCTIONS

Sections I and II of this Appendix C and each Product Package contain detailed instructions to Bidders for responding to the Spring 2003 RFP.  Prior to developing their proposals, Bidders are requested to carefully read the Spring 2003 RFP, including the instructions in this Appendix C, in its entirety.  

Section III of this Appendix C contains a form of Proposal Submission Agreement and Section IV of this Appendix C contains a Bidder Evaluation Form.  Each Bidder who submits one or more proposals in response to the Spring 2003 RFP must include with the Bidder’s proposal(s) a properly completed and signed Proposal Submission Agreement substantially in the form included in this Appendix C and a properly completed Bidder Evaluation Form together with all of the information that is requested by the form.  If a Bidder submits multiple proposals, the Bidder need only submit one completed and signed Proposal Submission Agreement and one completed Bidder Evaluation Form (i.e., Bidder need not submit more than one Proposal Submission Agreement and Bidder Evaluation Form, no matter how many proposals they submit or how many products they propose).  

This Appendix C also includes as attachments separate Product Packages for each type of product for which ESI is seeking proposals in response to the Spring 2003 RFP.  Each Product Package contains the proposal form that must be completed and submitted, and instructions for completing the form, in order to submit a conforming proposal for the product to which it relates, as well as a term sheet for that product that summarizes basic terms and conditions and information requirements for the product.  Bidders may submit a proposal for a single product, an additional proposal for each additional product, and alternate proposals for a single product, by reviewing the term sheet and completing the forms in the Product Package that corresponds to each product for which the Bidder desires to submit a proposal.  In the event that a Bidder wishes to provide multiple proposals for the same capacity, as described in Section 2.10 of this RFP, the Bidder must clarify in the “Special Considerations” section of the Completed Product Package of both proposals that the proposals are mutually exclusive and it is possible for only one of the proposals to be selected by ESI.  Section 1.3 of the Spring 2003 RFP provides a summary description of each type of product for which proposals are being requested by the Spring 2003 RFP.  A Bidder need not read the Product Package for a particular product if the Bidder does not intend to submit a proposal offering that product.

Bidders are required to complete and submit the forms contained in the applicable Product Package and the Bidder Evaluation Form.  Adherence to the provided forms will ensure that Bidders submit comparable proposals and will facilitate the evaluation of the proposals.  While some modification to the required proposal presentation may be necessary for an individual Bidder’s proposal, deviation from the organizational structure and forms provided in this Appendix C should be explained. Unnecessary deviation or the failure of a Bidder to submit a proposal on the requisite forms will be a cause for rejection of the proposal.

II.
ORGANIZATION AND CONTENTS OF PROPOSALS

Bidder’s proposals should be organized according to the structure of the applicable Product Package.  Each Product Package is comprised of a proposal submission form and a term sheet.  Bidders should complete the form in the applicable Product Package for each proposal.  Where supplementary information is called for by the proposal submission form, Bidders should indicate the location in their proposal of such supplementary information.  If a Bidder believes that a particular requested disclosure is not applicable to the Bidder’s proposal and the Bidder intends to omit that disclosure, then the Bidder should indicate “N/A” and address in the proposal submission form why the Bidder believes the disclosure is not applicable.  

Each Bidder is encouraged to carefully review the relevant term sheet for each product the Bidder intends to offer.  The term sheets establish certain key terms and requirements for each product and outline a significant portion of the information to be provided in any proposal offering the product.  The proposal submission forms contain space for providing all of the information requested by the term sheet as well as the additional information requested by the forms.  If a Bidder believes the space provided in the forms is insufficient, the Bidder should provide the requested information by attaching additional pages to the forms or submitting copies of relevant documents with its proposal and including an appropriate reference to such additional information in the space provided in the form.

ESI plans to post the Model Contracts for the MUCCO Products and MUCPA Products on the RFP Website, https://emo-web.no.entergy.com/ENTRFP/index.htm, prior to the Bidders’ Conference.  As discussed in Section 1.7 of this RFP, ESI does not intend to negotiate any material terms or conditions set forth in the Model Contracts.  Bidders will be required to agree in the Proposal Submission Agreement to enter into a Definitive Agreement for the MUCCO Product(s) and MUCPA Product(s) proposed by the Bidder on substantially the terms and conditions of the Model Contracts.  ESI believes that this requirement of the RFP will provide consistency in the terms and conditions of each Definitive Agreement for administrative purposes and will also facilitate an objective and impartial evaluation process for all proposals.  Bidders are responsible for reviewing all terms and conditions specified in the Model Contracts and taking these terms and conditions into consideration in developing their proposals.

Model Contracts will not be made available to Bidders for LOU products or ownership acquisitions until after indicative Long-Term Proposals for LOU products and acquisitions are due.  In the case of any Bidder submitting an indicative Long-Term Proposal, if the Bidder is willing to accept the terms and conditions contained in the corresponding term sheet without exception, the Bidder should indicate this in the proposal submission form.  If the Bidder is unwilling to accept any of such terms or conditions without exception or change, the Bidder must indicate all of the Bidder’s requested exceptions or changes in its proposal.  In addition, the Bidder may include in the Bidder’s proposal a copy of the term sheet that the Bidder has marked-up to show all of such exceptions or requested changes if the Bidder desires to provide such a mark-up.  

Only Bidders invited to submit final and binding Long-Term Proposals will be provided a Model Contract for the LOU product or ownership acquisition to which their indicative proposal relates and such Bidders will be requested to specifically mark any exceptions or requested changes they may have to copies of those Model Contracts and submit them with their final, binding proposals.  

The Bidder is required to complete the Spring 2003 RFP Cover Sheet in the form provided in the relevant Product Package for each proposal submitted.  The Spring 2003 RFP Cover Sheet must be executed by an authorized representative of the Bidder. In the case of Short-Term Proposals only, by signing this form, the Bidder confirms that the proposal is (a) final and binding, (b) not conditioned upon the subsequent receipt of the approval of the board of directors or similar governing body of the Bidder and (c) irrevocable until 5:00 p.m. CST on May 20, 2003 or, if ESI notifies the Bidder to the effect that the proposal has been selected for negotiation prior to such time and date, until 5:00 p.m. CST on June 27, 2003.  Bidders offering Long-Term Proposals are initially required only to provide an indicative proposal.

III.
FORM OF PROPOSAL SUBMISSION AGREEMENT
proposal SUBMISSION AGREEMENT

This PROPOSAL SUBMISSION AGREEMENT (this “Agreement”) is made and entered into this ______ day of ______________, 2003 by and between __________________________ [Insert Name of Bidder], a _________________ [Insert jurisdiction of incorporation or formation of Bidder and specify entity type, e.g., Delaware corporation] (“Bidder”), and Entergy Services, Inc. (“ESI”), as agent for Entergy Arkansas, Inc., Entergy Louisiana, Inc., Entergy Mississippi, Inc., Entergy Gulf States, Inc., and Entergy New Orleans, Inc. (each, an “Entergy Operating Company” and, collectively, the “Entergy Operating Companies”).

RECITALS

WHEREAS, together with this Agreement, and in response to ESI’s Request for Proposals for Supply-Side Resources, dated April 18, 2003, as amended, supplemented or otherwise modified (the “RFP”), Bidder is submitting to ESI one or more written proposals dated the date hereof, together with this Agreement (such written proposals and any other written proposals Bidder may hereafter submit to ESI in response to the RFP are referred to individually as a “Proposal” and collectively as the “Proposals”).
WHEREAS, Bidder desires to continue to participate in ESI’s competitive bidding process for acquiring additional capacity and energy supply resources for one or more of the Entergy Operating Companies pursuant to the RFP (the “RFP Process”).

WHEREAS, Bidder desires ESI to permit Bidder to continue to participate in, and to facilitate Bidder’s continued participation in, the RFP Process, including by evaluating the Proposals, and ESI desires to permit Bidder to continue to participate in, and to facilitate Bidder’s continued participation in, the RFP Process, including by evaluating the Proposals, on the terms and subject to the conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Bidder and ESI, intending to be legally bound, hereby agree as follows:

1. Each of the following terms when used in this Agreement with initial letters capitalized has the meaning ascribed to it below:

“Bidder Representatives” means any employees, agents, consultants or advisors of Bidder or any of Bidder’s affiliates.  

“Definitive Agreement” means a legally binding agreement setting forth all material terms and conditions and other provisions relating to a Transaction, signed by authorized representatives of each party, but does not include an executed letter of intent or any other preliminary written agreement; neither does it include any written or verbal acceptance of any offer or proposal.  

“ESI’s Representatives” means any employees, agents, affiliates, consultants or advisors of ESI or any of the Entergy Operating Companies.

“FERC” means the Federal Energy Regulatory Commission, or any successor agency.

“Retail Utility Commissions” means the Arkansas Public Service Commission, the Public Utility Commission of Texas, the Mississippi Public Service Commission, the Louisiana Public Service Commission, the Council of the City of New Orleans, and any successor to any such commissions or council.

“Transaction” means a possible transaction or series of transactions involving the purchase by ESI, acting as agent for any of the Entergy Operating Companies, or by any of the Entergy Operating Companies, from Bidder (or an affiliate of Bidder) of any electric capacity and/or energy supply resource, arising or resulting from the RFP Process, and structured as a purchase and sale of electric capacity and/or energy, a physical or financial gas tolling arrangement, a purchase and sale of generating facilities, or a similar transaction or series of transactions.

2. Bidder represents, warrants, and covenants to ESI as follows:

(a)
The execution and delivery of the Proposals by Bidder have been or, prior to delivery thereof to ESI, shall have been duly authorized by all necessary action on the part of Bidder and the Proposals have been or, prior to delivery thereof to ESI, shall have been executed and delivered by a duly authorized officer or other agent of Bidder.  If Bidder is submitting a proposal for a Short‑Term Product, Bidder offers to enter into one or more Definitive Agreements providing for the Transaction contemplated by each of the Proposals on substantially the terms and conditions set forth in the Model Contracts made available to Bidders on the Spring 2003 RFP website, https://emo-web.no.entergy.com/ENTRFP/index.htm, and each Proposal.  The offer stated in the preceding sentence shall be binding on Bidder and irrevocable until 5:00 p.m. CST on May 20, 2003 with respect to all Proposals and, if ESI provides written notice to Bidder prior to such time and date to the effect that Bidder has been selected for negotiation of a Definitive Agreement based on one or more of its Proposals, (i) such offer shall continue to be binding on Bidder and irrevocable until 5:00 p.m. CST on June 27, 2003 with respect to each Proposal referenced in such notice, (ii)  Bidder shall, with respect to each such Proposal, enter into good faith negotiations with ESI to finalize, and use reasonable efforts to finalize on or before 5:00 p.m. CST on June 27, 2003, a Definitive Agreement providing for the Transaction contemplated by such Proposal on substantially the terms and conditions set forth in such Model Contract.

(b)
Except with respect to another member of a Bidder or potential Bidder which has previously complied with disclosure requirements of Section 2.9 of the RFP, Bidder has not disclosed and no Bidder Representatives have disclosed, and Bidder shall not disclose and no Bidder Representatives shall disclose, to any other Bidder or potential Bidder in the RFP Process (i) the fact that Bidder is participating in the RFP Process, provided that Bidder’s attendance alone at any Bidders’ conference or similar meeting to which ESI invited more than one participant shall not constitute such disclosure, or (ii) the fact of the existence of, or the price or any other terms or conditions of, the Proposal or any other proposal Bidder has submitted, is submitting, or may submit to ESI or any ESI Representative in connection with this RFP Process. 
(c)
To the knowledge of each Bidder Representative who has actually participated in the preparation of the Proposal on behalf of Bidder, there is no uncured violation by Bidder of applicable state or federal antitrust laws or other applicable laws or regulations that pertain to competitive bidding practices in connection with the Proposal.  

(d)
Bidder has not entered into and will not enter into any understanding, agreement, plan or scheme pertaining to the Proposal, whether express or implied, formal or informal, oral or written, with any competitor of Bidder, with respect to prices, terms or conditions of sale, output, production, distribution, territories, or customers, which understanding, agreement, plan or scheme pertaining to the Proposal would be in violation of law.

3. Bidder understands, acknowledges and agrees that, (a) except as may be expressly provided in a Definitive Agreement (as defined above), any and all information furnished by or on behalf of ESI or any of the Entergy Operating Companies in connection with the RFP Process, including, without limitation, information contained in the RFP, is being or will be provided by or on behalf of ESI or such Entergy Operating Companies without any representation or warranty, express or implied, as to the accuracy or completeness of the information so provided; (b) except as otherwise provided in a Definitive Agreement, neither ESI, nor any of the Entergy Operating Companies, nor any ESI Representative shall have any liability to Bidder or any Bidder Representative relating to or arising from the use of or reliance upon any such information or any errors or omissions therein; and (c) the information and processes described by ESI in the RFP process are merely statements of ESI’s current intention and those statements create no obligation or actionable promise on the part of ESI.

4. Bidder understands, acknowledges and agrees that no enforceable contract or agreement providing for a Transaction shall be deemed to exist unless and until a Definitive Agreement has been executed and delivered.  Bidder also agrees that unless and until a Definitive Agreement between Bidder (or an affiliate of Bidder) and any of the Entergy Operating Companies or ESI, acting as agent for one or more of the Entergy Operating Companies, with respect to a Transaction has been executed and delivered, and then only in accordance with the terms thereof and applicable law, neither ESI, nor any Entergy Operating Company, nor any ESI Representative has or shall have any legal obligation to Bidder of any kind whatsoever with respect to such Transaction, whether by virtue of this Agreement, the RFP or any other written or oral expression with respect to the RFP Process or such Transaction.  

5. Bidder understands, acknowledges and agrees that, subject to applicable legal and regulatory requirements, and subject to the provisions of the Process Overview section of Appendix G, (a) ESI shall be free to conduct the process for any Transaction, including, without limitation, the RFP Process, as ESI in its sole discretion chooses (including, without limitation, negotiating with other prospective sellers and the execution and delivery by ESI or any of the Entergy Operating Companies of a Definitive Agreement with any such other person without prior notice to Bidder or any other person), and (b) the RFP and any procedures relating to the RFP Process may be changed at any time without notice to Bidder or any other person.

6. Bidder has previously provided, or is providing in the Proposal, or from time to time after Bidder’s execution of this Agreement may provide, to ESI certain information with respect to Bidder’s qualifications to participate in the RFP Process, including, without limitation, any financial statements included in the Proposal.  Bidder represents and warrants that all such information Bidder previously provided or is providing in the Proposal is true and accurate as of the date hereof and that any such information Bidder may hereafter provide will be true and accurate as of the date Bidder provides it to ESI.  Bidder agrees that, so long as Bidder continues to participate in the RFP Process, Bidder will inform ESI promptly of any material change in any of the information so provided by Bidder and will promptly provide ESI with subsequently filed or prepared financial statements and reports of the type previously provided.

7. Except in a proceeding before FERC, any Retail Utility Commission or a court described in paragraph 12 of this Agreement, Bidder shall not assert, in any regulatory or judicial forum, any claim or complaint regarding or related to the conduct or result of the RFP process.
8. Bidder will indemnify, defend and hold harmless ESI, each of the Entergy Operating Companies, their parents and affiliates, and each of their officers, directors, employees, attorneys, agents and successors and assigns, from and against any and all demands, suits, penalties, obligations, damages, claims, losses, liabilities, payments, costs and expenses, including reasonable legal, accounting and other expenses in connection therewith and costs and expenses incurred in connection with investigations and settlement proceedings, which arise out of, are in connection with, or relate to, the following:

(a)
any breach or violation in any material respect of any covenant, obligation or agreement of Bidder set forth in this Agreement; or

(b)
any breach or inaccuracy in any material respect of any of the representations or warranties made by Bidder in this Agreement.

9. No failure or delay by ESI in exercising any right, benefit, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, benefit, power or privilege hereunder.

10. ESI and Bidder each represent that it has the power and authority to execute and deliver this Agreement, and that this Agreement constitutes a valid and binding agreement of such party.

11. This Agreement and all of the rights, benefits, powers, privileges, duties, or obligations hereunder shall be assignable by ESI, without Bidder’s consent, to any of the Entergy Operating Companies or to any party or parties that acquire an ownership interest in ESI or any of the Entergy Operating Companies, their assets, businesses or any material part thereof, but none of this Agreement or any rights, benefits, powers, privileges, duties or obligations hereunder may be assigned or otherwise transferred by Bidder without the prior written consent of ESI, which consent may be withheld in ESI's sole discretion.  Any purported assignment or other transfer in violation of the preceding sentence shall be void.  This Agreement shall be binding upon the parties hereto and the successors and permitted assigns of each such party and shall inure to the benefit of, and be enforceable by, the parties hereto and the successors and permitted assigns of each such party.  Entergy Services, Inc. is entering into, and is a party to, this Agreement as agent for the Entergy Operating Companies, and shall have no liability hereunder.  The liability of the Entergy Operating Companies hereunder, whether in respect of a breach or otherwise, shall be several and not joint.

12. This Agreement shall be governed in all respects, whether as to validity, construction, capacity, performance or otherwise, by and under the laws of the State of New York (without giving effect to principles of conflicts of laws).  Each party hereto hereby irrevocably consents to the non-exclusive personal jurisdiction and venue of any State of New York or United States Federal court of competent jurisdiction sitting in New York, New York, in any action, claim or proceeding arising out of or in connection with this Agreement.  Each of the parties hereto hereby expressly and irrevocably waives and agrees not to assert (i) the defense of lack of personal jurisdiction, forum non conveniens or any similar defense with respect to the maintenance of any such action or proceeding in New York, New York, and (ii) the right to trial by jury in any such action or proceeding.  
13. Bidder shall ensure that each Bidder Representative is informed of the restrictions contained in this Agreement and that each such person adheres to this Agreement as it applies to Bidder, as if such person were a party hereto.  Bidder shall be responsible for any breach of this Agreement by or caused by any Bidder Representative.

14. All provisions of this Agreement are severable, and the unenforceability or invalidity of any of the provisions of this Agreement shall not affect the validity or enforceability of the remaining provisions of this Agreement.

15. The term of this Agreement shall commence on the date hereof and shall continue for the duration of the RFP Process, and for the duration of any regulatory or other litigation relating thereto or six (6) years, whichever is longer. 
16. This Agreement contains the entire agreement between the parties hereto with respect to the subject matter hereof and supersedes all prior understandings, agreements and writings with respect to the subject matter hereof, whether written or oral, save and except for any written agreement with respect to confidentiality obligations.  This Agreement may not be altered, amended, modified or otherwise changed by any prior, contemporaneous, or subsequent agreements, understandings, discussions or course of dealings unless the same is reduced to a writing that specifically refers to this Agreement and is signed by authorized representatives of the parties signing below.  This Agreement may be executed in one or more counterparts, each of which is an original, but all of which together constitute one and the same instrument.

[SIGNATURE PAGE FOLLOWS]

IN WITNESS WHEREOF, Bidder and ESI have executed this Agreement as of the date first written above.

[Insert Name of Bidder]




By:


Name:

Title:

ENTERGY SERVICES, INC., as agent
for the Entergy Operating Companies



By:______________________________

Name:

Title:


______________________________

Date:

IV. Bidder Evaluation Form
Evaluation Code __________  (for internal use only)

BIDDER EVALUATION FORM

Instructions:  Each Bidder must complete this form and provide the information requested below with their proposal(s).  A Bidder need only complete, sign and submit this form and provide this information once, even if the Bidder submits multiple proposals.  

BIDDER FINANCIALS:

Bidder Name:









Bidder Address:










Telephone #:



Fax #:





Duns #:



Federal Tax ID #:





Willing to provide acceptable collateral (Yes/No)?




Parent Company Name (if applicable):







Parent Company Address:








Duns #:



Federal Tax ID #:





Group Bidders:

Pursuant to Section 2.9 Bidder Requirements of the RFP main body, please provide the following information with regards to any other party(ies) who may be participating in the preparation of this proposal or will be required to participate from a credit standpoint in any transaction in connection with a proposal from the submitting Bidder in the event that such proposal is selected for further negotiation as a result of the Spring 2003 RFP.  At a minimum, the Bidder must indicate the name(s) of the party(ies), and sign the attached signature page stating that all parties in the proposed transaction are aware of the submission of this proposal.  If there are more than three (3) parties involved in this transaction, please make and attach as many copies of this page as are necessary to provide the requested information.

Party #1:

Name:









Address:










Telephone #:



Fax #:





Duns #:



Federal Tax ID #:





Willing to provide acceptable collateral (Yes/No)?




Parent Company Name (if applicable):







Parent Company Address:








Duns #:



Federal Tax ID #:





Party #2:

Name:









Address:










Telephone #:



Fax #:





Duns #:



Federal Tax ID #:





Willing to provide acceptable collateral (Yes/No)?




Parent Company Name (if applicable):







Parent Company Address:








Duns #:



Federal Tax ID #:





Party #3:

Name:









Address:










Telephone #:



Fax #:





Duns #:



Federal Tax ID #:





Willing to provide acceptable collateral (Yes/No)?




Parent Company Name (if applicable):







Parent Company Address:








Duns #:



Federal Tax ID #:





Credit:  The prospective Bidder must provide applicable financial data and information that will demonstrate its ability to perform.  In order to be considered, Bidders must describe in documentation attached to this form, their detailed approach to providing credit support.  Bidders selected may be required to post security in the form of parental guaranties, letter of credits, independent amounts, lien on assets, performance bonds or other acceptable forms of collateral.  The credit quality of the Bidder must be adequate to support their proposal over its entire term including the risk associated with the replacement of the capacity, energy, and other associated electric products attributable to the proposal.

Acceptance of each prospective Bidder’s offer will be subject to ESI’s credit evaluation.  ESI will determine its credit exposure with each prospective Bidder.  ESI reserves the right to request adequate credit assurance from the Bidder and/or its Affiliates to mitigate unacceptable levels of credit exposure.  These assurances may include, but will not be limited to, parental guaranties, letter of credits, independent amounts, lien on assets and performance bonds.  The final determination of the form and adequacy of credit assurance shall be made by ESI.

Please attach the most recent copies of the following items, as applicable, for both Bidder and, if applicable, its parent company and return with your proposal.

Publicly Owned Companies
Annual Report

Form 10K (most recent)

Form 10Q (all since most recent 10K)

Form 8K (all since most recent 10Q or 10K if applicable)

Privately Owned Companies
Balance Sheet

Income Statement

Statement of Changes in Cash Flow

Notes to Financials

Governmental/Municipal Agencies and Electric Cooperatives
RUS 7 and 12 Filings 

Annual Report

Financial Statements (most recent)

In each case, audited financial statements are preferred but not required.  If they are not available, an officer or official of the Bidder must sign the financial statements.  If financial statements are not available, please explain their absence.  Bidders should note that continuing adherence to ESI’s credit standards will include an ongoing credit review of the Bidder’s financial standing.  This credit will include, at a minimum, the Bidder’s submission of their annual and quarterly statements.  ESI will require copies of any 8K disclosure from all publicly held Bidders and their Affiliates and will similarly require disclosure of material adverse changes from all privately-owned Bidders.
BIDDER EXPERIENCE:
ESI prefers Bidders that have a history of successfully developing and operating similar sized projects.  ESI will also examine the litigation history of all Bidders.  Provide the following information:

· A summary of current portfolio of electric power resources including such information as the source of supply, contract terms, and accessibility to the Entergy System.

· A summary of the last five (5) years of Bidder’s involvement in litigation.


Bidder may attach the information requested above to this form or indicate where in their proposal the requested information can be found. 

[SIGNATURE PAGE FOLLOWS]

ACKNOWLEDGEMENT

By signing in the space provided below, the undersigned Bidder confirms that it has provided at a minimum the names of the parties involved in any transaction related to the proposals submitted and that all parties in the proposed transaction are aware of the submission of this proposal provided in response to the Spring 2003 RFP.

SIGNED:
_____________________________________________________

(Name of Bidder)

BY:

_____________________________________________________

(Signature of  Authorized Representative of Bidder)

Name:

_____________________________________________________

Title:

_____________________________________________________

Date signed:
_____________________________________________________


The statements contained in this Appendix are made subject to the Reservation of Rights set forth in the RFP and subject to the terms and acknowledgements set forth in the Proposal Submission Agreement.  

